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OPI1 NI ON

These appeal s are nade pursuant to section 25667 of
t he Revenue and Taxation Code fromthe action of the Franchise

Tax Board on the protests of CTC Indéjstri es, Inc. and Bob
Wl f Associates, Inc. against proposed assessnents of- addi-

.. tional corporate income tax as follows:
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I nconme Years Proposed
Ended Assessnent s
CI TC Industries, Inc. 1/31/67 $ 1,273.40
1/31/68 601. 58
8/31/68 409. 36
12/31/68 557. 27
Bob Wl f Associ ates, Inc. 12/31/69 $10,555.19
12/31/69 10,555.19
12/31/70 25,802.51
12/31/70 36,457.70

and pursuant to section 26076 of the Revenue 'and Taxation
Code fronithe action of the Franchise Tax Board in denying
the claims of CITC Industries, Inc. for refund of corporate
incone tax as foll ows:

[ ncome Years Caimfor

Ended Ref und
CITC Industries, Inc. 1/31/65 $ 6,908.68
1/31/66 .14,756.75
8/15/66 16,450.43
1/31/67 7,911.80
1/31/68 16,073.58
9/9/68 11,392.96
12/31/68 10,679.57
12/31/69 24,485.63
12/31/70 21,870.35

. At the request of respondent, appellant CITC
Industries, Inc. (hereinafter CITC) filed corporation fran-
chise tax returns for its income years 1965 through 1969.
The'return for the incone year ended January 31, 1965,
reflected a self-assessed comrencing corporation liability of
$2,514.43. It is respondent's position that, in view of the
limted nature of circ's California activities, the returns
were erroneously filed under Chapter 2 of the Bank and Cor por a-
tion Tax Law (franchise tax) instead of Chapter 3 (corporation
incone tax). _In accordance with section 25401 of the Revenue
and Taxation Code, the returns should now be considered as
filed under the proper chapter, Chapter 3. Respondent has
conceded that appellant has overpaid its corporation -incone
tax liability for taxable year 1965 in the amount of the self-
assessed conmmenci ng corporation liability of $2,514.43, and
that upon resolution of this appeal -the overpayment with inter-
est as provided by law shall be credited to any tax due from
appel I ant and the bal ance refunded.
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During the course of this appeal, pursuant to
stipulation by the parties, the joint appeals for the years
subseguent to 1968 were dism ssed as follows:

I ncone Years Pr oposed
Ended Assessnent s
Bob Wl f Associates, Inc. 12/31/69 $10,555.19
12/31/69 10,555.19
12/31/70 25,802.51
12/31/70 36,457.70
Income Years Claimfor
Ended _Refund _
CITC Industries, Inc. 12/31/69 $24,485.63
12/31/70 21,870.35

The' remaining issue on appeal relates solely to CTC

CITC is a New York corporatlon with its main office
in New York Gty. The directors’and officers of CITC maintain
their offices in New York City where all directors' and share-
hol ders' meetings are held. Most of its 80 enployees are |ocated
in New York and include executive, sales, financial, accounting,
adm ni strative and clerical personnel Al “busi ness policy
and managenent decisions are made in New Yor k.

CITCis the United States sales representative for

the Mtsubishi Footwear Division of M tsubishi International

Corporation (hereinafter Mtsubishi), a Japanese manufacturer

and exporter of tennis shoes, getas and zories. O TC sal es-

men solicit orders throughout the United States for M tsubishi
Purchase orders so solicited are transmtted to CITC's New

York office for review and tentative approval or rejection.

Upon tentative approval, the purchase orders are processed

and forwarded to Mtsubishi in Japan for final approval or

rejection. If the order is accepted, Mtsubishi ships the

footwear to the United States on an Fas (free alon |de shi p)

basi s which reguires the customers to bear al |l docking and

other costs in transporting the nmerchandi se to their individual

pl aces of business, CTC does not nmintain any nerchand|se

inventory in California and is not, in ang way, i nvolved in

the transportation of the mer chandi se. e manufacturer retains

legal title to an% oods prior to delivery to custonmers. At

no time does CITC have legal title or any other proverty inter-

est in the footwear. Mtsubishi is solely responsible for

determning credit availability and terms, billings, collections,

accounting and servicing of customners. In return for the efforts
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of its enployees in soliciting purchase orders, CITC receives
a ten percent commission. Al conmission incone earned by
CITCis paid to it in New York.

In February 1964 CITC rented and furnished a sales
office in Los Angeles. The office was used by the two to
four sal esmen who solicited purchase orders fromcustoners in
California and surrounding states. A receptionist was al so
present at the office to answer the tel ephone, take nessages
for the solicitors and to receive and send their mail. The
sales office was listed in the classified section of the Los
Angel es tel ephone directory under "Shoes-Wholesale." Sales-
men-were listed in the white pages of the tel ephone directory
under their own nanes, along wWith the conpany's office address
and tel ephone nunber. The office was also listed in the white
pages of the telephone directory under the name "Mitsubishi
Footwear."

Cl TC does not maintain any accountin? or financi al
facilities in California. Al bills are paid from New York
where all the financial and accounting records are maintained.
ClI TC mai ntai ns no bank or savings account in California.
Federal payroll tax returns are filed in New York.

Based on these facts, respondent determ ned that
California had jurisdiction to tax cITc and demanded that it
file returns. Although contending that it was inmmune from
California income tax by Public Law No. 86-272 (73 Stat. 555
(1959), X5 U.S.C. §381), CITCultinately filed delinquent
returns in 1971 and paid the amounts shown to be owi ng. Upon
recei pt of the delinquent returns, respondent inposed a 25
percent late filing Fenalty for all years. CITC protested
the late filing penalty and filed claims for refund. There-
after, respondent audited appellant's books and records. The
audit disclosed that errors had been nmade in determning the
amount of income apportionable to California and notices of
addi ti onal proposed assessments were issued, Appellant pro-
tested the additional assessnents contending that it was
imune from California tax under Public Law No. 86-272.

_ In response to aPpeIIant's protest, respondent
wi t hdrew the penalties, aftfirmed the additional Proposed
deficiencies but took no action on appellant's clains for
refund. Appellant filed a tinely appeal from respondent's
action affirmng the notices of proposed assessnent. There-
after, in view of respondent's failure to act upon the clains
wthin six months fromthe date of filing, appellant deened
the clainms disallowed pursuant to section 26076 of 'the Revenue
and Taxation Code and filed a timely appeal. Both appeals
have been consoli dated.
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The sole issue for determnation is whether appellant

Is imune fromthe California corporate income tax Wthin the
purvi ew of Public Law No. 86-272.

Section 23501 of the Revenue and Taxation Code pro-
vides that every corporation deriving income from sources
within this state shall be subject to a tax on such incone.
The United States Suprene Court has held that a state may
constitutionally tax a corporation's net income from opera-
tions exclusively in interstate commerce, provided the tax is
not discrimnatory, is properly apportioned to l[ocal activ-
ities and there i's a sufficient connection or ne:(cﬁsb ?ﬁtween
the taxpayer and the state to support the tax. (Northwestern
States Portland Cenent cov. Mnnesota and WIIlians v,_.Stockham

Valves and Fittings, Inc., 358 U.S. 450 [3 L.Ed.2d 4211 (1959);
“see al so_West Publishing co.v. McColgan, 27 Cal; 2d 705 [166
P.2d 861) affd. per curiam 328 U.S. [90 L.Ed. 1603] (1946).)

To assuage the fears of the business comunity that
the Northwestern- Stockham deci sion woul d be extended to al | ow
states to tax the net income of foreign corporations whose

only contact with the taxi n% state was the nmere solicitatjon
of Orders. Publie Law No. 86-272 was enacted I1n 1

959. See
general |y, Lohr-Schmidt, Devel opi ng Jurisdictional Standards
o St at @ Tanation oF il 0 srate &tpor_a_f-e NBT fncomes 79 RS .
L., 1035 (1971); Note, Slal€e laxallon of_Iniersiate Conmerce:
Public Law 86-272, 46 Va. L. Rev. 7 (1960).) Public Law
No. 86-272, the effect of which is to prohibit a state from
I nposing a net income tax on income derived frominterstate
comrer ce when the only business activity conducted within the

state consists of soliciting orders for the purchase of tangible
personal property, provides in pertinent part:

(a) No State. . .shall have power to inpose,
~. .a net incone tax on the income derived
wi thin such State b){] any person frominter-
state commerce if the only business activities
within such State by or on behalf of such-
person during such taxable year are.

(1) the solicitation of orders by such
person, or hi S representative, in such
State for sales of tangible personal
?roperty, which orders are sent outside
the State for approval or rejection, and;
if approved, are filled by shipnent or

deldl very froma Point outSide the State:
an
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(2) the solicitation of orders by such
person, or his representative, in such
State in the nane of or for the benefit
of a prospective custoner of such person
if orders by such customer to such per-
son to enable such customer to fil
orders resulting from such solicitation
are orders described in paragraph ().

ApPeIIant contends that the business activity con-
ducted in California by CATC IS restricted to the solicita-

tion in interstate commerce of purchase orders which nust be
forwarded out-of-state for approval or rejection; and concludes
that the corporation was inmmune fromtaxation by California
pursuant to Public Law No. 86-272. Appellant's argunent ignores
the inport 'of its own Statenment of Fact No. 9 at pages 4 and

5 of their brief filed with this board which states:

9. CITC rents sonme space in a building
in the County of Los Angeles. This space is
used at times by the solicitors who normally
have done the solicitation in California for .
CTC. A receptionist is generally present
at these premses and she answers the telephone
and takes messages for the solicitors, and °
recei ves and sends their mail. The solicitors
normal ly do their contact work in California at
the place of business of the purchasers, or
potential purchasers or at public restaurants or
ot her places of public accomodation.

The mai ntenance and operation of a sales office

within the state does not cone within the mni mum standards

of imunity fromstate taxation contained in Public Law No

86-272. Senate Bill 2524, which became Public Law No. 86-272
originally contained a subparagraph (3) in section 101(a) which

woul d have granted immunity when a business or its representa-

tive maintalned and operated an office in the taxing state

for the primary purpose of serving representatives engaged in

soliciting orders. (See generally, s. Rep. No. 658, 86th Cong.

1st Sess. (1959) U.S. Code Cong. & Ad. News 2554.) Specific-

ally, subparagraph (3) of section 101(a) of the bill as intro-
duced in the Senate protected:

the mai ntaining and operation by such person,
or b¥ his representative, in such state of

an office the primary purpose and use of which
is to serve representatives of such person who
are engaged in the solicitation of orders
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described in paragraphs (1) or (2), or both,
an%jto receive, process, and forward such
orders.

Subparagraph (3) was deleted fromthe bill by the Senate when
it adopted the amendnent of Senator Tal nadge of Ceorgia. In
i ntroducing his anendnent, Senator Tal madge stated:

I am seeking to strike subparagraph (3),

on page 2, which would deny to 50 states in
the Union the right to tax nonresident corpora-
tions which are naintaining offices and doi ng
business within the States. (105 cong. Pec.
16471 (1959).)

Thus, there is no question that the maintenance of a sales
office by the seller is not within the exenption accorded by
Public Law No. 86-272. (see appeal of Nardis of Dallas, IncC.
Cal. St. Bd. of Equal., april g%, 1975; Lohr-schmidt, Develop-
ing Jurisdictional Standards for State Taxation of Multistate
Corporafe Nef Tncone, supra, 22 Hast. L.J. at 1065; Note, State
Taxafion of Tnferstate Commerce; Public lLaw 86-272, supra, 46
va. L. Rev, 300-313, 315.)

In line with Congressional intent as eﬁfressed by the
enactnent of Public Law No. 86-272 with the Tal madgc 'amendnent
the courts and this board have strlptlx limted the statutory
imunity fromstate taxation to solicitation or activities

i nci denfal thereto. (See, e.g., O la Brewing Co. v. Oregbn
Department of Revenue, 266 Ore. 306 [511 P.2d 837] (1973),

cert. den., 415 U S 976 [39 L.Ed.2d 872) (1974); Herff Jones
Co. v. State Tax Conmmission, 247 Ore. 404 (430 p.2d4-998] (1967);
Appeal of Nardis of DallTas, Inc., supra; Appeal of Riblet Tram
way_Conpany, Cal, St. Bd. of Equal., Dec.” 17, 1967.) Since
appelTant™s California activities exceeded solicitation or
activities incidental thereto, the immunity fromstate taxation
afforded by Public Law No. 86-272 is unavailable to it. Accord-
ingly, respondent's action in inposing a corporate incone tax
upon” appel I'ant must be sustai ned.

ORDER'

Pursuant to the views expressed in the opinion of. )
%Re qpard on file in this proceeding, and good cause appearing
eref or,
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-

IT | S HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 25667 of the Revenue and Taxati on Code,
that the action of the Franchise Tax Board on the protest
of CITC Industries, Ine. against proposed assessments of addi-
tional corporate income tax as follows:

Income Years Pr oposed
Ended Assessnent s
1/31/67 $1,273.40
1/31/68 601. 58
8/31/68 409.36

12/31/68 557. 27

be and the. same is hereby sustained; and pursuant to section
26077 of the Revenue and Taxation Code, that the action of the
Franchi se Tax Board in denying the clainms of CTC Industries,
Inc. for refund of corporate income tax as foll ows:

| ncome Years Claimfor
Ended Ref und
1/31/65 $ 6,908.68
v 1/31/66 14,756.75
8/15/66 16,450.43
1/31/67 7,911.80
1/31/68 161073. 58
9/9/68 11,392.96
12/31/68 10,679.57

be and the sane is hereby nodified in accordance with respon-
dent's concession and in all other respects the action of the
Franchi se Tax Board is sustained.

Done at Sacranmento, California, this 28th day of
June , 1979, by the State Board of Equalization.

%«z AJW 7 Lhairman
| ",.anber
:anber
, Menber
, Menber

~
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